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      IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, 

 GOHPUR, SONITPUR 

 

                                       PRESENT : Sandeep Kaushik , AJS 

                                               G.R.Case No.- 872/13 

                                             Under Section 379 I.P.C. 

 

                                          State of Assam      .............  Prosecution 

                                                 -Vs- 

                                         Sri Bhaikan Borah     ..........  Accused Person 

                                              

 

        Learned Advocates: 

        For the Prosecution  ......................................  Mrs.R.M.Pegu, Asstt.P.P.                 

        For the Accused       ......................................  Sri P.P. Borah 

                                                                     

                                                                                                                                               

                                                                                                                                                     

         Charge framed on         :  12.09.2014 

         Evidence recorded on    :  09.10.2014, 10.11.2014, 06.02.2015, 07.04.2015 

                                               30.05.2015 

         Arguments heard on      :  29.07.2015 

         Judgement delivered on :  04.08.2015 

 

JUDGEMENT 

 

1. The story of this case, in brief, is that an F.I.R. was lodged on 15/12/13 at the 

Gohpur Police Station by Sri Puwaram Das stating therein that on the same day 

at about 5 P.M., when he was packing up the items of his shop in order to close 

the shop, his bicycle, which was standing near him was lost. Thereafter, when 

they were searching the bicycle here and there, the son of the informant Sri Ajit 
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Das saw a person coming by riding the same bicycle and he therefore, chased 

that person and captured him along with the cycle near Gohpur Tea Garden. 

According to the informant, they enquired the thief about his name, address etc. 

and came to know that he lived in Borigaon, Gohpur. Later on, police came and 

seized the bicycle and arrested the thief. Hence, the informant lodged the F.I.R. 

  

2. The Officer-in-Charge (in short, O.C.), Gohpur Police Station on receipt of the 

said „ejahar‟ registered Gohpur P.S. case number 265/13 under section 379 of 

the Indian Penal Code, 1860 ( in short I.P.C.) and ordered the investigation. After 

completion of the investigation, the concerned Investigating Officer (in short I/O) 

submitted charge sheet against Sri Bhaikan Borah under section 379 of I.P.C. 

 

3.  In due course, the accused person appeared before the Court and after 

furnishing him the copies of relevant documents under section 207 Cr.P.C., the 

charge under section 379 of I.P.C was framed and read over and explained to 

the accused person to which he pleaded not guilty and claimed to be tried. 

 

4.  The Prosecution had examined Sri Puwaram Das as Prosecution Witness  (in 

short, PW) no.1, Sri Robin Dutta as PW2, Sri Bubul Hazarika as PW3, Sri Ajit Das 

as PW4, Sri Rup Ram Hazarika as PW5 and Sri Kamal Singh as PW6 to bring 

home the allegations levelled against the accused person. Thereafter, the 

evidence of prosecution side was closed as per submission of learned A.P.P. The  

statement of accused under section 313 Cr.P.C. is recorded. The accused person, 

on the other hand, declined to give any evidence in his defence. Hence, 

arguments advanced by both the parties were heard. 

 

POINT FOR DETERMINATION : 

5.  Whether the accused person Sri Bhaikan Borah on 15/12/13 at about 5 P.M. 

at Gohpur Market had dishonestly taken away a bicycle that belongs to Sri 
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Puwaram Das, out of his possession and without his consent and thereby 

committed an offence punishable under section 379 I.P.C. ? 

 

DISCUSSIONS, DECISIONS AND REASONS THEREOF :  

 

6.  PW1, who is the informant of this case, has deposed in his evidence that he 

has forgotten the date of the incident. PW1 has stated that on the day of 

occurrence of the incident, he at about 5.30 P.M. near Gohpur Market entered a 

shop to purchase some sweets by parking his bicycle in front of the shop. At that 

time, three persons approached him. The persons were under the influence of 

liquor and two of them started an altercation with PW1 and third one, who is the 

accused of this case, fled away by taking the bicycle. PW1 has stated that as his 

bicycle was stolen, all the boys and girls of his village started searching the cycle 

by coming to the Gohpur Market. According to PW1, suddenly they all saw that 

the accused Bhaikan Borah was coming by riding PW1‟s stolen bicycle from the 

side of Magoni Pam towards Gohpur Market. According to PW1, he tried to stop 

the accused but he did not stop and therefore, all the boys and girls present 

there including PW1 chased the accused from back by shouting “thief of cycle”. 

Upon that, the Bengali people working at the Gohpur Tea Garden captured the 

accused along with the cycle. According to PW1, they handed over the accused 

and the bicycle to the V.D.P. (Village Defence Party) of the village. Thereafter, 

V.D.P. called the police and police took all of them to the police station. PW1 has 

stated that police had returned the bicycle to him later. Exhibit-1 is the „ejahar‟ 

(F.I.R.) lodged by PW1 at the police station and Exhibit-1(1) is the signature of 

PW1 on the „ejahar‟. 

 

7.  In his cross examination, PW1 has deposed that the sweet shop where he 

entered was near the road and his cycle was stolen from the sweet shop. PW1 

has stated that he had not told police that three persons came and two of them 

threatened him and the other had taken away the bicycle. PW1 has stated that 

he had not captured the thief and he does not know the people of Tea Garden 
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who had captured him. According to PW1, he purchased the bicycle at Rs.2,000/- 

and he does not know the name of manufacturing the company of the cycle. 

 

8.  PW2 has deposed in his evidence that he does not know the accused from 

before but knows him after the incident. PW2 has stated that he had forgotten 

the date of occurrence but on that day he was present at the Gohpur Tea Garden 

Gate. According to PW2, in the evening on that day at around 7 P.M., he saw 

one young boy ran through the road of Tea Garden and after two minutes again 

returned along with the accused and a bicycle. According to PW2, when he asked 

the boy what was the matter, the boy replied that the bicycle belonged to him 

and accused fled away by taking their cycle. After about one minute, the father 

of that boy Sri Puwaram Das also reached the place. PW2 has stated that 

thereafter, people gathered at that place by knowing that the accused person 

was a thief. PW2 has stated that as he was the secretary of Village Defence Party 

(V.D.P.), he immediately informed the police as people may create a noisy 

situation by taking resort to violence and assaulting the thief. PW2 has also 

stated that police came and took the accused, Puwaram Das and the young boy 

to the police station and PW2 does not know what had happened thereafter. 

 

9.  PW2, in his cross examination has deposed that the age of the young boy 

who was present at the time of incident was 12 years old. PW2 has stated that 

the owner of the bicycle told him that his cycle was stolen from the house of one 

person. 

 

10.  PW3, in his evidence has deposed that he has forgotten the date of 

occurrence of the incident but it had occurred at around 6-7 P.M. PW3 has stated 

that he does not know where the theft was committed and how and from where 

the thief was captured. PW3 has stated that on the day of occurrence, he was 

present in his shop at Gohpur Bazar Gate. According to PW3, he saw that a 

person was chased from behind by many persons and they all had arrived in 

front of his shop. The people captured the thief and the bicycle and handed them 

over to PW3, as he was the V.D.P. secretary. PW3 has stated that he 
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immediately informed the police regarding the incident as the situation may 

worsen after the capturing of the thief by the people. According to PW3, he had 

handed over the thief and the bicycle to the police.  

 

11. PW3, in his cross examination has deposed that he does not know to whom 

the cycle, which was stolen, belongs. PW3 has stated that he does not personally 

know whether the theft of the bicycle had taken place or not. PW3 has also 

stated that he cannot say today whether the accused present in the court is the 

same thief who was captured by people in front of him.  

 

12.  PW4, has deposed in his evidence that informant is his father. PW4 has 

stated that he had forgotten the date of occurrence but the incident had 

occurred before almost one year. PW4 has stated that on the day of occurrence 

of the incident, the bicycle of his father was stolen by somebody when his father, 

after parking the cycle near him, was busy in buying goods at the „Sunday 

Market‟ of the Gohpur Bazar Gate. According to PW4, after that, his father came 

home and informed him at around 1.30-2 P.M. about the theft of the cycle. PW4 

has stated that thereafter, he along with his father, his brother Dinkumoni Das 

etc. went to Magoni and then to Gohpur town in search of the stolen bicycle. 

According to PW4, suddenly he saw that the thief was coming out of the 

Purupbari Tea Garden by riding his father‟s cycle. PW4 has stated that they 

asked the thief to stop but the thief hearing their voices fled away by making 

about turn. PW4 has stated that the thief entered through the Bazar Gate by 

riding the cycle. According to PW4, they shouted as „thief‟, „thief‟ and upon that 

the people present at the Gohpur Tea Garden captured the thief by stopping him. 

According to PW4, the time when the thief was captured was around 7.30 P.M. 

According to PW4, after that V.D.P. had called the police and they handed over 

the thief and the bicycle to the police. 

 

13.  PW4, in his cross examination has deposed that the cycle which was the 

subject of theft was of BSC company. PW4 has stated that he was not present at 

market when the theft of the bicycle had taken place and that is why he does not 
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know who had stolen the cycle. PW4 has stated that when they saw the thief 

only he, his father and Dinkumoni were present and they chased the thief from 

behind and captured him at Gohpur Tea Garden. According to PW4, 20-25 people 

gathered at the place of occurrence when the thief was captured. PW4 has 

stated that they got back their bicycle. 

 

14. PW5, who is the I/O of this case, has deposed in his evidence that on 

15/12/13, on receipt of the „ejahar‟ from  Puwaram Das,  the O/C after 

registering a case handed over the duty of investigation to him. On the same 

day, he got the information that people had captured a cycle thief at the Gohpur 

Weekly Market and went there. On reaching the place of occurrence, PW5 had 

taken the custody of accused Bhaikan Das, who was confined by the people, 

from the people, seized the bicycle and recorded the statements of witnesses 

present there. On 16/12/13, PW5 had arrested the accused Bhaikan Das and 

drew sketch map of the place of occurrence. On 18/12/13, the seized cycle was 

given to the custody of informant. PW5 has stated that after completing the 

preliminary investigation, he submitted the case diary to the O/C of the police 

station. Exhibit-2 is the sketch map drawn by PW5 and Exhibit-2(1) is his 

signature on the map. Exhibit-3 is the seizure list of bicycle and Exhibit-3(1) is 

the signature of PW5 in the seizure list. 

 

15.  PW5, in his cross examination has deposed that on 15/12/13, informant had 

lodged the „ejahar‟ at police station and before that none had informed the police 

regarding the incident. On the same day, PW5 came to the place of occurrence 

and questioned the informant. According to PW5, Puwaram Das had not told him 

that three persons came and threatened him and two of them caught hold of him 

and the other took away the cycle. According to PW5, witness Ajit Das had 

stated before him that he was present at the place of occurrence at the time of 

incident. PW5 has stated that he has not mentioned in his seizure list, the name 

of the company which manufactured the stolen cycle and the colour of the cycle. 

PW5 has stated that he had not mentioned in his sketch map about the existence 

of any tea garden near the place of occurrence. 
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16. PW6, who is another I/O of this case, has stated in his evidence that on 

15/12/12, when he was acting as O/C of Gohpur Police Station, informant 

Puwaran Das lodged the F.I.R. stating that his bicycle was lost from Gohpur 

Market and later, his son had captured Bhaikan Borah along with the bicycle near 

Gohpur Tea Garden. On receipt of the F.I.R., PW6 had registered a case and 

gave the responsibility of investigation to ASI Rupram Hazarika. After completion 

of investigation by Rupram Hazarika, PW6 had submitted the charge sheet 

number 175/13 dated 31/12/13 against accused Bhaikan Borah. PW6 has stated 

that he had only submitted charge sheet in this case. Exhibit-4 is the charge 

sheet and Exhibit-4(1) is his signature on the charge sheet. 

 

17. PW6, in his cross examination has stated that he himself had not questioned 

any witness of this case. PW6 has stated that he had got the F.I.R. on 15/12/13. 

    

18.  Now, let me appreciate the evidence on record. From the above evidence on 

record, it appears that prosecution has examined as many as six witnesses, out 

of which PW1 is the informant, PW4 is the son of the informant, PW2, PW3 are 

independent witnesses and PW5, PW6 are the two I/Os. PW1, in his evidence 

has clearly stated that on the day of occurrence, when he entered a shop at 

Gohpur Market by keeping his bicycle at the front of the shop, three persons 

came, two of them started altercation with him and the other, who is the 

accused of this case, had fled away by taking his bicycle. Later on, when the 

people were searching the cycle, PW1 had seen the same accused coming from 

the side of Magani Pam towards Gohpur market by riding the cycle. PW4, also 

stated in his evidence that when his father informed him that his bicycle was 

stolen, he along with his father and brother went to search the cycle. According 

to PW4, while the search was going on, they saw the accused coming from 

Purupbari Tea Garden i.e. from the same direction as mentioned by PW1, by 

riding the cycle. They asked the accused to stop but he did not stop and entered 

through the „Bazaar Gate‟ towards the Gohpur Tea Garden. Both PW1 and PW4 

have stated that the people of Gohpur Tea Garden stopped the accused and 
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captured him. Therefore, it appears that both the eye witnesses of this case have 

described exactly the same story. Now, let us see what the independent 

witnesses say regarding the incident. PW2, who is another eye witness of the 

case has stated in his evidence that on the day of occurrence of the incident he 

was present at the Gohpur Tea Garden Gate. According to PW2, he saw the son 

of Puwaram Das running on the road of the Garden and after two minutes the 

boy again returned along with accused and a bicycle. At the same time, Puwaram 

Das also reached the place. PW2 has stated that from Puwaram Das and his son 

he came to know that the person present with them was a thief who had stolen 

the cycle of Puwaram Das. PW2 also saw the cycle along with the thief. Although 

the evidence of PW2 does not reveal that he knew who had stolen the cycle but 

his evidence clearly supports the story of prosecution that they chased and 

captured the accused. Evidence of PW2 also proves the place of occurrence of 

the incident, as mentioned by the informant and his son. PW2 was present on 

the place of occurrence and his evidence supports the fact that on the day of 

occurrence accused along with a cycle was captured by informant and his son. 

PW3 has stated in his evidence in the similar line like PW2 that he does not know 

where the theft had been committed and who captured the thief but he saw that 

on the day of occurrence some people chased an another person and captured 

that person along with the cycle. Thereafter, people handed over the thief along 

with the cycle to PW3 as he was the secretary of V.D.P. Thus, it appears that 

although PW3 had not seen who committed the theft but had seen the people 

chasing and capturing the accused along with the cycle. Therefore, the evidence 

of PW3 has also clearly supports the story of prosecution that informant and 

other people had captured Bhaikan Borah on the spot along with the cycle. That 

particular cycle which was recovered from accused as per the evidence of 

witnesses was later on given custody to the informant by the police which 

indicates that none other than the informant was the owner of the cycle as no 

claimant other than the informant was present. Although PW2 and PW3 have 

seemed to be ignorant about who was the owner of the cycle and whether the 

cycle was stolen or not, but the circumstances under which the cycle was 

recovered from the accused, as revealed from the evidence of PW2 and PW3, it 

is clearly established that the accused was captured along with the cycle by 

informant and his son by chasing the accused from behind. Although PW2 and 

PW3, who do not say that accused had committed the theft of the cycle, still the 
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recovery of cycle from the possession of accused as seen by the witnesses clearly 

indicates that the accused at that time had illegally possessed the bicycle of 

informant. PW5, who is the I/O of this case, on the other hand, stated in his 

evidence that when he got the information that a thief had been captured by 

people, he went to Gohpur Market and found that people had confined Bhaikan 

Borah and the cycle. 

 

19. Thus, conjoint reading of the evidences of five witnesses i.e. PW1 to PW5 

clearly establish that on the day of occurrence of the incident, accused was found 

together with the cycle at Gohpur Bazar Gate. In the instant case, although 

except PW1 and PW4, none of the independent witnesses had stated that 

accused Bhaikan Borah had stolen the bicycle of the informant, but the evidences 

of all the witnesses clearly leads to a conclusion that the cycle was recovered 

from the custody of accused. It is also proved that the informant along with 

other people chased the accused from behind and captured him near Gohpur 

Market. In this case, the versions of PW1 and PW4 regarding the incident exactly 

matches with each other and evidences of PW2 and PW3 corroborate their 

versions. Even PW5 has stated that when he went to place of occurrence he 

found there the accused along with the cycle and people had confined the 

accused. Hence, the evidence of PW5 also seems to have corroborated the 

versions of other witnesses. No doubt, none of the independent witnesses have 

stated in their evidence that they had seen the accused committing the theft of 

the bicycle of informant, but the facts that accused rode the cycle, informant and 

his son chased the accused from behind, people present at the place of 

occurrence captured the accused and handed him over to police are conclusively 

proved in this case. The cycle, which was seized by police and which was the 

subject of theft, later on handed over to the informant by police after due 

satisfaction that the informant is the actual owner of the cycle. The facts that the 

bicycle belonged to the informant and it was retained by accused dishonestly by 

taking away from the informant and without his consent and later on, recovery of 

the cycle from the possession of accused clearly indicate that accused had stolen 

the bicycle of informant and the establishment of these facts are sufficient to 

hold the accused person guilty under section 379 I.P.C. for committing theft of 

the bicycle of informant. Above all, the accused himself in his statement recorded 
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under section 313 Cr.P.C. clearly stated that at the Gohpur Bazar, he had parked 

his bicycle near the cycle of informant and he mistakenly took away the cycle of 

informant instead of his own cycle. But accused has not adduced any evidence in 

his defence to prove that fact. Thus, the accused has admitted that he had taken 

away the bicycle of the informant without his knowledge or consent and it is an 

established principle of law that a fact once admitted need not be proved over 

and again. To constitute the offence of theft, intention of the accused plays a 

vital role as the accused must perform his act dishonestly. In this case, in his 

version recorded under section 313 Cr.P.C. the accused has stated that he is 

innocent and he only mistakenly had taken away the bicycle of informant instead 

of his own cycle. But the accused has not even adduced any evidence to prove 

that he mistakenly took away the bicycle of the informant and his intention was 

not to take the cycle of the informant. In absence of any evidence in support of 

his claim of mistake, the accused cannot get relief from his guilt. In absence of 

any trustworthy evidence that the accused had mistakenly taken away the 

bicycle of informant, the accused will be taken as acting under dishonest 

intention. 

 

20. Some contradictions have been observed in this case in the evidence of 

witnesses. For example, the informant in his F.I.R. had stated that when he was 

packing up the items of his shop by parking his cycle near him, his cycle was 

stolen. But the informant as PW1 in the court has deposed that his cycle was 

stolen when he entered a shop of sweets at Gohpur Market. Similarly, regarding 

the time of the offence all the witnesses except PW4 have stated that the time of 

the occurrence of the offence was 5-6 P.M. But PW4 in his evidence has stated 

that the incident had occurred at 12 P.M. But in my considered view, these are 

minor contradictions as it is not possible for a normal person to have a clear 

memory of each and every minor details of the case, especially when the 

occurrence of the incident had taken place before 2 years. 

 

21. Hence, in view of the above discussion, I am of the opinion that the 

prosecution has been able to prove the guilt of the accused person under section 

379 I.P.C. beyond reasonable doubt. Accordingly, the accused Sri Bhaikan Borah 
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is held guilty under section 379 I.P.C. for committing theft of the bicycle of Sri 

Puwaram Das and the accused is convicted under the said section of I.P.C. 

 

22. Considering the nature of the offence, the circumstances under which it was 

committed and the mature age of the accused, I am not inclined to extend the 

benefit of Probation of Offenders Act to the accused. 

 

23.  Heard the accused on the point of sentence. On considering the nature of 

this case, that the accused had no past criminal record and the fact that the 

accused had already undergone detention for a period of 23 days earlier in this 

case, I am of the considered view that a lenient approach by imposing only fine 

will meet the ends of justice in this case. Hence, the accused Sri Bhaikan Borah is 

sentenced to pay a fine of Rs.2,000/- (Rupees two thousand) only under section 

379 I.P.C. in default 30 days Simple Imprisonment. 

  

24. Let a copy of this judgement be given to the accused immediately free of 

cost. 

 

Given under my hand and seal of this court on this 4th day of August, 

2015. 

 

 

 

                                                                             Judicial Magistrate First Class 

                                                                                    Gohpur,Sonitpur
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APPENDIX 

 

         PROSECUTION WITNESSES : 

 

     PW1 --  Sri Puwaram Das 

     PW2 --  Sri Robin Dutta 

     PW3 --  Sri Bubul Hazarika 

     PW4 --  Sri Ajit Das 

     PW5 --  Sri Rup Ram Hazarika 

     PW6 --  Sri Kamal Singh 

    

         DEFENCE WITNESSES : 

 

              Nil 

 

         EXHIBITS BY THE PROSECUTION : 

 

     Exhibit 1     -  „Ejahar‟ 

     Exhibit 1(1) -  Signature of the informant on the „ejahar‟ 

     Exhibit 2     -  Sketch Map 

     Exhibit 2(1) -  Signature of I/O on the Sketch Map 

     Exhibit 3     -  Seizure list 

     Exhibit 3(1) -  Signature of I/O on the Seizure list 

     Exhibit 4     -  Charge Sheet 

     Exhibit 4(1) -  Signature of I/O on the Charge Sheet 

 

         EXHIBITS BY THE DEFENCE : 

 

   Nil 

                                                                                                                                                                                     

Judicial Magistrate First Class 

                                                                                        Gohpur, Sonitpur 

 


